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Dear Sirs
Proposed application for Judicial Review of the recent change to the Highly Skilled Migrant Programme by HSMP Forum Limited a company limited by guarantee

Letter before Claim
1. We have been consulted by HSMP Forum, a company limited by guarantee formed by individuals who were all granted limited leave to remain in the UK as Highly Skilled Migrants prior to the changes in those provisions introduced in November 2006. They are all affected adversely affected by the changes in the immigration rules and practices relating to the Highly Skilled Migrant Programme (HSMP) made with effect from 8 November 2006 by Statement of Change in Immigration Rules HC 1702 and by related announcements. The new scheme was announced on 7 November 2006. Paragraph 1 of HC 1702 came into force on 8 November 2006 and the remainder of HC 1702 on 5 December 2006.
2. We have been instructed to write this letter before claim in relation to a proposed judicial review of aspects of those changes, which have adversely affected all the members of the HSMP forum.
3. The proposed applicant is the company, HSMP Forum which was formed to represent the interests of its members, who have suffered as a result of this change. 
4. The proposed defendant is the Secretary of State for the Home Department.
5. There are no other interested parties. 
6. There is no previous correspondence relevant to the application between the proposed applicant and defendant.
7. The relevant issues are as follows:
8. HSMP Forum is a company limited by guarantee formed by individuals who were all granted leave to remain in the United Kingdom as Highly Skilled Migrants prior to the changes in those provisions which were introduced in November and December 2006
9. We are instructed that all have gained admission to the scheme under the pre-November 2006 provisions and all have, as a requirement of their admission to the scheme, committed their future to the United Kingdom by making the UK their main home. They have done so in various ways: - by relocating here, many with spouses and children; by  giving up well established careers abroad to this end; by investing considerable amounts in coming to the UK, by purchasing properties, businesses here  etc.  All anticipated spending all or a significant part of their future in the UK on the basis of their admission to the scheme and the assurances given to them.
10. The particular problems which members of the HSMP Forum face can be categorised in a number of ways:-
11. There are those without a degree, who qualified under the old scheme relying on their previous achievements, a category whish is no longer afforded points. The new scheme is so designed that without a degree, the maximum points achievable under the new scheme will be less than the required 75. This category includes, for instance, self taught computer experts.

12. There are those who are in employment whose employers do not wish to make an application for them under the work permit scheme to take account of the transitional provisions, or who have not worked there long enough
13. There are those, without degrees, who still have periods of leave to remain for up to 3 years under the old scheme, but are now in a position of uncertainty as to whether to continue to try to satisfy the transitional provisions
14. There are those who have given up positions of responsibility, or business opportunities in their countries of origin on the strength of the scheme, and who, in accordance with the requirement to make the UK their main home, have installed their families here, and bought properties, and have invested in their businesses, only to find that the businesses have not yet been successful enough to satisfy the new scheme. Relying upon the assurance that they would not be judged just on the success of their business in the first year, now they find themselves excluded by virtue of those low earnings. Their experience is no longer valued here.
15. Relief Sought: -The group would wish the Secretary of State to make wider transitional arrangements in relation to these changes, which properly reflect the legitimate expectations of the group members – in effect maintaining for those who entered under the old scheme the same extensions/IR provisions previously in place.  
16. Any other information sought. – None.

The background
17. The main requirements (as contained in the immigration rules) which were to be met under the old HSMP provisions were as follows. An applicant had to produce (under paragraph 135A of HC 395) (i)  “a valid document issued by the Home Office confirming that he meets, at the time of the issue of that document, the criteria specified by the Secretary of State for entry to the United Kingdom under the Highly Skilled Migrant Programme”; he had (ii) to intend “to make the United Kingdom his main home”; he had (iii) to be “able to maintain and accommodate himself and any dependants adequately without recourse to public funds”; and (when seeking leave to enter) (iv) to hold “a valid United Kingdom entry clearance for entry in this capacity” 

18. As regards initial entry, prior to April 2006 an applicant who fulfilled the criteria would be granted initial leave to enter for “a period not exceeding 12 months”
.
19. The position regarding extensions of stay (whether application was being made from someone initially admitted under the scheme or whether in-country variation from another capacity was being sought
) was broadly as follows.  
The three year extension

20. An applicant would be given a three year extension where he had “already taken during his period of leave all reasonable steps to become lawfully economically active in the United Kingdom in employment, self-employment or a combination of both”.  Such applicant had also to demonstrate that he met the requirements of paragraph 135A (i) to (iii) in each case (that is whether applying as a person who had already been admitted under HSMP or whether seeking to switch into HSMP from another status).
21. We stress the importance of the words of paragraph 135A (i) set out above. The HSMP document there referred to was confirmatory that the holder met the HSMP criteria “at the time of issue of that document”.  What was required therefore (in sharp contradistinction to the scheme now in place) was satisfaction of the HSMP criteria on such first occasion that the document was issued.  For those already admitted under HSMP it was therefore not necessary in order to get a further three years leave to obtain further HSMP approval.   Thus the only substantive requirement of the rules which might prove a potential hurdle to those already admitted under HSMP obtaining such further leave
 was the requirement that the applicant had taken “all reasonable steps to become lawfully economically active”. Applicants were not required even to show that they had been “economically active”, only the taking of reasonable steps to become so.  
22. Although not in such stark terms (in the sense that the distinction mentioned in the foregoing paragraph between reasonable steps and being economically active is not highlighted) the position is reflected also at paragraph 18.1 of  IND’s 31 October 2003 guidance  (entitled “EXTENSIONS OF STAY IN THE UNITED KINGDOM”).  Those admitted under HSMP for twelve months are there advised of their ability “in the last month before the end of that period” to apply for extension direct to Work Permits (UK) using form FLR (IED).  In the words of the paragraph:
23. You will be asked to provide evidence of your economic activity during your period of stay in the UK and evidence of your personal earnings during the period, if you are employed.  If you are self-employed a business plan and evidence that you have established a business bank account, which has been active, will suffice.  If you have been active in employment and self employment then you should submit evidence of both.  You will need to declare that you and your family have not had access to public funds and have not received a criminal conviction.  If the application is approved you will normally be given permission to remain for a further three year period.  
24. Although the distinction we have drawn is not highlighted here, the guidance also contains a “QUESTION AND ANSWERS” section which does properly reflect the immigration rules.  Question 23.12 poses the question “Do I need a job before coming to the United Kingdom?”  The answer (which also makes the point that a job is not needed before entering the UK, although the question will be asked whether there is any job offer and what efforts have been made to find  work as part of the assessment  of the ability to maintain and accommodate) includes the following:
25. You will be expected to have been economically active in the UK in employment, self-employment or a combination of both for at least some of the time within the twelve-month period before you apply for further leave to remain.  If you have been unable to put your business or employment plans into operation we will expect you to provide evidence (e.g. several job application forms or a business plan) that you have taken all reasonable steps to become economically active in the UK and what steps you are currently taking.  
Indefinite leave to remain
26. In the words of paragraph 135G of HC 395, for those “currently with leave as a highly skilled migrant”, indefinite leave to remain (ILR) could be granted provided such person: (i) has had a continuous period of at least 4 years' leave to enter or remain in the United Kingdom in this capacity or has had a continuous period of at least 4 years' leave to enter or remain in the United Kingdom which includes periods of leave to enter or remain granted under paragraphs 128 - 319 of these Rules; and (ii) for the period of leave as a highly skilled migrant, has met the requirements of paragraph 135A (i)-(iii); and (iii) for any period of leave not in this capacity, has not had recourse to public funds; and (iv) is lawfully economically active in the United Kingdom in employment, self-employment or a combination of both.  From April 2006 the qualifying period was increased to 5 years. 
27. For the reasons already given above in relation to the three year extension there was no need again to satisfy the HSMP criteria – the originally issued HSMP document sufficed to satisfy the  paragraph 135A(i) criteria (as required by paragraph  135G(iii).  Plainly though the initial twelve months tolerance requiring only reasonable steps to becoming economically active would not suffice.  In order to obtain ILR applicants had to actually be economically active (paragraph 135G (iv) refers).  
28. Advice in the 31 October 2003 guidance is given at paragraph 18.2.  There is in that paragraph not even the slightest tension with the immigration rule position.  The guidance states (amongst other things) as follows:
29. If you have been granted permission to stay in the United Kingdom as a Highly Skilled Migrant for four years and wish to remain in the United Kingdom on a permanent basis you can apply at the end of the four-year period for permanent residence.
The HSMP criteria 

30. It is unnecessary to rehearse the HSMP criteria in detail. The scheme is (and remains) points based.  
31. When first introduced applicants were required to score 75 points in order to qualify. With effect from 31 October 2003 the points threshold was reduced to 65, whilst at the same time a Young Person Assessment was introduced for persons aged under 28 and an allowance of 10 points was introduced for those with a skilled partner. Points are awarded for academic background (up to 30 for a PhD), work experience (up to 50 for 10 years’ graduate work experience including 5 at senior or specialist level), earnings during the previous twelve months (up to a maximum of 50) and achievement in the applicant’s chosen field (up to 25 for exceptional achievement).   With effect from 12 April 2005 the scheme was amended to enable applicants with an eligible MBA degree to obtain 65 points for such degree alone. 
32. It is on the basis of the foregoing criteria that all members of the group of individuals obtained their HSMP approval. 
33. We highlight the following features of the scheme under which such persons have been granted permission to remain in the UK.
34. First, the HSMP programme (in the words of paragraph 1.2 of the 2003 guidance) is designed “to allow individuals with exceptional personal skills and experience to come to or remain in the United Kingdom to seek and take work”.   In the words of paragraph 2.2, “HSMP aims to provide an individual route for highly skilled people who have the skills and experience required by the United Kingdom to compete in the global economy”.    Paragraph 2.2 is important since it emphasises how the scheme – at its heart one of enticement for highly skilled people to persuade them to give up their lives abroad (see further below) and to invest their skills and future in the UK -  is not simply some kind of act of benevolence charitably being performed by the Home Office for overseas nationals; rather it is about  the UK’s own requirements and objectives – in the words of the paragraph the scheme is about enticing people whose skills and experience are “required by the United Kingdom to compete in the global economy”.
35. The foregoing inevitably has impact not only on the expectations of persons so enticed into the UK, but on how the UK can reasonably be expected to treat the very people it has successfully persuaded to invest their future here. This is not to imply that the proposed defendant is not fully entitled to change elements of the scheme for future applicants.  It is simply about responsibilities reasonably owed by the proposed defendant to those already in it.  
36. Second, the scheme at its heart is not only about enticing people into the UK as identified; rather it is about keeping such persons in the UK once they have come. Thus for example at paragraph 4.1 the guidance refers to applicants having to demonstrate the ability to “continue [their] career in the United Kingdom”, whilst it is a substantive requirement of the immigration rules that applicants must intend to  make the United Kingdom their main home. Any contrary suggestion would be as untenable as it would be absurd:  an intention to make the UK your main home is not a requirement reflective of some sort of temporary sojourn in another country.  Rather it is a requirement – which must be met from the outset – reflective of a necessary commitment to permanent relocation (or at very least to long term relocation).
37. Third, in the foregoing context members of the group who were taking life affecting decisions about where they wished to utilise their skills knew (and had certainly taken firmly into account) that the scheme provided a route to permanent residence and that in order obtain this they would be required to demonstrate (after twelve months) the taking of “all reasonable steps to become lawfully economically active” and (after four/five years) that they are lawfully economically active.  Indeed, without such knowledge they would not have considered giving up their lives and careers abroad and committing their future careers to the UK and making the UK their main home. 

38. Fourth,  whilst there was no guarantee that the HSMP scheme itself would not change (at paragraph 24.9 of the 2003 guidance in answer to the question “What if the scheme changes?” the point is made that “as with any immigration scheme we reserve the right to adapt some of the criteria or documentation associated with the scheme”),  any such changes to the scheme need have been of no concern whatsoever to those already given HSMP approval since existing approval under the scheme was sufficient (subject to satisfaction of the criteria identified in the preceding paragraph) to obtain the grant of ILR. 

The HSMP scheme following amendment by HC 1702

Home Office’s description of the changes

39. On 7 November 2006, Liam Byrne, Minister for Immigration, Nationality and Citizenship announced changes in the Immigration Rules for the Highly Skilled Migrant Programme (HSMP). A description of the changes is available on the Home Office’s “Working in the UK” website
.  Sentences of particular relevance are underlined. 
Applicants under this scheme will be judged against new enhanced points criteria designed to better reflect the likelihood of migrants' labour market success. The result will be to bring the HSMP closer in line with the Government's aims for migration, including supporting an objective set by the IND Review (July 2006), to 'boost Britain's economy by bringing the right skills here from around the world'. 

HSMP is currently the only points-based immigration route into the UK. The change in assessment criteria reflects our determination to ensure greater transparency and objectivity in decision making for the applicant. Importantly too, these changes will inform the decisions Government will take towards establishing the new five-tiered Points Based System for all migration routes to the UK to work or study by April 2009. 

In Summary:
New points criteria for initial HSMP applications
· There will be changes to the attributes for which points are awarded. We are deleting the work experience, significant achievements, skilled partner and GP Priority Provision categories. The new attributes will be academic qualifications, previous earnings, age and bonus points for previous work/study in the UK. The provision which allows holders of MBA degrees from designated institutions will continue. In addition, there will be a new mandatory English language requirement (IELTS level 6 or equivalent) for all applicants.

· The changes will be made by announcing the deletion of the existing HSMP rules on 7 November 2006, effective from 8 November 2006. As part of this announcement, to prepare applicants and ensure an effective operational transition, we will effect a short suspension of the scheme until 4 December 2006. The revised scheme will be operational from 5 December 2006.

· Suspending the HSMP for 27 days will enable us to manage the transition most effectively with the available resources and ensure that current levels of customer service are maintained when the new arrangements are introduced.


Initial HSMP applications during the suspension period
· HSMP applications received up to 5pm on 7 November 2006 by our payment processing centre will be accepted and considered against the old criteria. 

· Furthermore, anyone already in receipt of a HSMP approval letter can still apply for entry clearance at a visa post for up to 6 months from the date that the approval letter has been issued.

· Applications received on the old HSMP forms from 8 November onwards will be returned to the applicant/representative, with no fee taken. 

· The new HSMP forms and guidance will be available from our website from 7 November 2006; hard copies will be available to order later in November. Customers should not submit applications on the new form during the suspension. Any applications received after 5 December 2006 will be prioritised. Any applications received on the new form during the suspension period will take more time to process, since priority will be given to those applications received from 5 December. 


New criteria for the extension of leave under HSMP 
· We will introduce a more robust points test for applicants looking for an extension of an initial period of leave under HSMP. This involves replacing the current test, that applicants must show that they have 'taken all reasonable steps to become lawfully economically active' with a new points test, which applies the same attributes being introduced for initial decisions: English language, previous earnings, qualifications and age.

· The revised Leave to Remain criteria will ensure that those people on the programme who wish to extend their stay have been making a contribution to the UK economy.

· Transitional arrangements will apply for those whose leave to remain expires under the new rules and whose applications will be considered against the new criteria. Those who are making a useful contribution to the UK economy - for example, working in a skilled job - but who fail to meet the new requirements, will be offered a 'grace period' in which they can switch into the Work Permits scheme (provided they meet the Work Permits criteria, with the Resident Labour Market Test being waived if they have been in post for a specified period).


Applications to extend leave to remain during the suspension period
· We will not be considering extension applications during the suspension period. However, those on the HSMP whose leave to remain expires during the suspension period will not be disadvantaged, as their extension applications will be accepted and they will be given the opportunity to provide further evidence towards the consideration of their application under the new rules.

· The old FLR (IED) form will continue to be accepted until 4 December. We will write to applicants applying on this form, informing them of the new arrangements and offering the opportunity to submit relevant pages of the new form, plus any additional evidence that may be necessary.


HSMP Review requests
· Any HSMP review request received from individuals whose application was refused under the previous HSMP criteria, in place until 7 November 2006, will be reviewed against the previous criteria. Please note these reviews may not have been completed by 5 December 2006 when the new HSMP criteria come into effect.


New mandatory English requirement and documentation verification
· We will promote the new mandatory English language requirement to ensure that applicants are aware of the level of proficiency necessary to support a successful application.

· We will promote the change to the scheme which puts responsibility on the applicant to submit the required documentation with their application. We will verify evidence provided with an appropriate third party and not through direct contact with the applicant. We will confirm that applicants that don’t provide the required evidence or submit documents that cannot be verified will fail.

· IND will conduct a thorough review of the changes to the HSMP scheme, covering both how the changes were implemented and their effectiveness.

· The new forms and guidance are available here.

The amended immigration rules

40. The changes were implemented by amendments made to HC 395 by HC 1702. Paragraph 1 of HC 1702 deletes (with effect from 8 November 2006, the day after the announcement was made) paragraphs 135D-135F of HC 395.  Paragraphs 2 to 8 took effect from 5 December 2006.   The effect was to suspend the scheme. The reason given in the announcement is described as being (as if benevolently) “to prepare applicants and ensure an effective operational transition”.  In fact as the explanatory memorandum to the rules makes clear the step was taken “to avoid a rush of speculative applications … by people who would wish their applications to be considered under the old rules”.  In our view, such timing and the reason for it are nothing short of remarkable given the circumstances in which such people have been enticed into the United Kingdom and their expectations of future treatment once here.  It has quite properly been the subject of criticism (see for example ILPA’s correspondence with the Minister). The position for persons previously approved under the pre-existing HSMP scheme who find themselves having to apply under the new scheme for extensions of their stay has changed fundamentally.  At their core however, as is very accurately stated in the announcement,  for those represented by the applicant company the requirements for extensions of stay are replaced with “a more robust points test” which “involves replacing the current test, that applicants must show that they have 'taken all reasonable steps to become lawfully economically active' with a new points test, which applies the same attributes being introduced for initial decisions: English language, previous earnings, qualifications and age.”  

41. The new paragraph 135D is this provision which is of paramount importance.  The new provision (as inserted by paragraph 5 of HC 1702) states as follows: 

Requirements for an extension of stay as a highly skilled migrant
135D. the requirements for an extension of stay as a highly skilled migrant for a person who has previously been granted entry clearance or leave in this capacity, are that the applicant:


(i) entered the United Kingdom with a valid United Kingdom entry clearance as a highly skilled migrant, or has previously been granted leave in accordance with paragraphs 135DA-135DH of these Rules; and

 

(ii) has achieved at least 75 points in accordance with the criteria specified in Appendix 4 of these Rules, having provided all the documents which are set out in Appendix 5 (Part I) of these Rules which correspond to the points which he is claiming; and

 

(iii) (a) has produced an International English Language Testing System certificate issued to him to certify that he has achieved at least band 6 competence in English; or


(b) has demonstrated that he holds a qualification which was taught in English and which is of an equivalent level to a UK Bachelors degree by providing both documents which are set out in Appendix 5 (Part II) of these Rules; and

 

(iv) meets the requirements of paragraph 135A (ii)-(iii).

42. It can be seen immediately that applicants must satisfy entirely new HSMP criteria.  Although paragraph 135A(i) of HC 395 has not changed (by which under the previous regime it was enough to have an HSMP document confirmatory that the applicant met the HSMP criteria “at the time of the issue of that document” when an extension was sought
) the applicant for an HSMP extension must now satisfy the substantive requirements set out in paragraphs 135D(i)-(iii).  As can be seen, the HSMP criteria are now for the first time substantive requirements of the rules themselves, to be met on application for an extension.  It is not enough that a person previously satisfied previously existing HSMP criteria and was economically active or had taken reasonable steps to become so; such person now must qualify afresh.  

43. As regards indefinite leave to remain, new paragraphs 135G and H are substituted by paragraph 6 of HC 1702 which require applicants to have  spent  5 years  lawfully in the UK, of which “the most recent period must have been spent with leave as a highly skilled migrant (in accordance  with paragraphs 135A to 135F of these rules)” (emphasis added).   It appears to be anticipated that such persons will have been granted leave under the new point’s criteria, in which case of course such persons will have been required to satisfy the new paragraph 135D requirements.   However, there is some ambiguity about this. The old HC 395 provisions referred   to ‘these’ rules, of which post amendment by HC 1702 the new rules become part.  We look forward to the proposed defendant’s explanation as to how the ILR provision will work. Members of the group  need  conformation  whether it is only the legitimate expectations of persons who will not able  to get  paragraph 135D/E three year extensions which are threatened, or whether the attack brought about by the changes  is also on those coming up to applying for settlement.  

44. As regards the points criteria, these are set out in Appendix 4 and are given  for qualifications (up to a maximum of 50 for a PhD), previous earnings (from 12 out of the 15 months preceding the application for those whose previous grant of leave was for more than 12 months, banded from 5 points (for between £16-17,999) to 45 points (for upwards of £40,000)),  for UK experience (5 points either if  previous leave was for less than 12 months and at least £10,650 of past earning for which points have been claimed had been earned in the UK or if  previous leave was for more than 12 months and at least £16,000 of past earning for which points have been claimed had been earned in the UK) and for age (up to a maximum of 20 points for those aged 29 or under).   

45. The new scheme no longer contains the possibilities of gaining points for past work experience, for significant or exceptional achievement in a person’s chosen field, and for a partner’s achievements.   

Transitional savings

46. As the one of underlined extracts from the announcement shows there are transitional arrangements for those “whose leave to remain expires under the new rules and whose applications will be considered against the new criteria”. Where such persons are in employment but do not score the requisite 75 points they will be offered what is referred to as a 'grace period' in which they can switch into the Work Permits scheme.

47. The FLR(HSMP) 11/2006  guidance notes (which are valid from 8 November 2006) refer to such arrangements at paragraphs 100 for those in employment and are in the situation (referred to in paragraph 99) where they fail to meet the 75 points threshold. For some such persons the resident labour test requirements of the work permit scheme will normally be waived. For further advice on the arrangement, applicants are directed to contact the “Customer Contact Centre”.

48. There are also transitional arrangements for the self employed who do not score 75 points.  Their position is dealt with at paragraphs 101 – 105 of the guidance, and at Section 8 of the FLR (HSMP) application forms. 

49. The transitional arrangements fail totally to meet the expectations of many of the individuals in the company’s members who, as is clear from the foregoing, expected to be passported through to the possibility of ultimate settlement, having originally satisfied HSMP criteria at the time their HSMP documents were issued. 
Legitimate expectation 

50. We submit not only that the Home Office was specifically seeking to attract to individuals to come to the UK for its own benefit, but also that the information disseminated was part and parcel of the process of encouragement for people to come to the UK, particularly where the material is written in layperson’s terms, and obviously addressed directly to potential applicants.  

51. In addition to the references in the October 2003 guidance (already referred to above) to those who have the skills and experience required by the United Kingdom to compete in the global economy, there are other such references.  The “QUESTIONS AND ANSWERS” section includes (paragraphs 26.5 and 26.6 refer) clear answers to questions “How long can I stay in the UK as a skilled migrant?”  and “What will I need to do to qualify to stay after the first 12 months?” Unsurprisingly such answers reflect the previous immigration rules as analysed above, identifying the initial grant of twelve months, followed by three years and then settlement.  As regards what has to be demonstrated, there is reference to needing to show that the applicant is “lawfully economically active or, if you are not, that you have taken all reasonable steps to become lawfully economically active”. 

52. Certainly there is not the slightest suggestion of any additional substantive requirements.  As analysed above, both guidance and rules plainly contemplated that the initial entry into the scheme would passport applicants into further leave and ultimately settlement.  Indeed and again as already made clear above, the commitment sought from highly skilled migrants was to permanent relocation. 

53. We submit that  the combination of  announcements about the scheme itself (as part of the Government’s managed migration policy), the content of the guidance notes taken together with the immigration rules themselves created a substantive legitimate expectation that once in the United Kingdom as highly skilled migrants, persons would be eligible for further leave and ultimately settlement without having to satisfy additional criteria over and above those contained in the rules and clearly spelt out in such guidance.  

54. Whilst we accept that the Secretary of State is entitled to change the HSMP scheme, we submit that the Secretary of State cannot lawfully fail to respect the legitimate expectations of those already granted permission to remain under the pre-existing scheme.  To do so, where people have taken life changing decisions on the basis of previous statements, is to fundamentally and unfairly “change the goalposts”.

55. Members of the group enjoy a substantive legitimate expectation (as identified in  the leading case of Coughlan) that is  the  substantive anticipated  benefits which they enjoyed under the old scheme, as opposed merely to some sort of  procedural guarantees.  In the present situation such substantive benefits legitimately expected are of being able to remain here (whether for a further three years and/or indefinitely) upon satisfaction of the conditions in place when the group members were induced to come.   There is not the slightest sense in which there could be any overriding interests by which the expectations of members of the group could be lawfully defeated.  In our view there could be no greater unfairness than enticing people to come to the UK and to commit their future lives here (and those of their family members) for the benefit of the UK, only to change the rules under which they entered, without adequate transitional savings for those already here, thereby creating a situation in which the hopes and expectations of those enticed are dashed and defeated. 

Timing

56. The relevant statement of changes of Immigration Rules HC1702 came into force in relation to paragraph 1 on 8th November 2006.  The transitional provisions, such as they are. effectively came into force on the 5th December 2006 after which applications submitted in the interim would be considered.  The transitional provisions are not themselves set out in any Immigration Rule.

57. We consider the relevant date of these changes for the purposes of this proposed action to be 5th December 2006.  However for the avoidance of doubt, we propose to lodge this application prior to the 3 month anniversary of the introduction of HC1702 on 8th November 2006.  We would be grateful for a response by close of business on Friday 2nd February 2007 as to whether the Secretary of State will provide us with the remedy sought.  

58. Our address for service – Please see out letterhead.
We look forward to hearing from you,

Yours Faithfully

Bates Wells Braithwaite


� See paragraph 135A of HC 395.


� See old paragraph 135B of HC 395; since April 2006 2 years initial entry has been given. 


� The rules made specific provision for in-country switching from persons previously in numerous capacities (wok permit holders, students, postgraduate doctors and dentists, working holidaymakers, etc) as set out in paragraphs 135DA-135DH.


� Subject of course to still intending to make the UK his own home and being able to continue to maintain and accommodate (HC 135A (ii) – (iii) refer). 


�� HYPERLINK "http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/news/announcements/hsmp_changes_for_initial.html" ��http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/news/announcements/hsmp_changes_for_initial.html� 





� ‘Old’ paragraph 135D (iii) referred.
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