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Date – 

 To:  

Constituency MP NAME

Address:

House of Commons,

London,

SW1A 0AA

Re:  Statement of Changes in Immigration Rules (HC 863)

I am (your full name) a constituent of yours living at (your full postal address). I am writing to you to express deep concern regarding the Statement of Changes in Immigration Rules, transitional measures and Indefinite Leave to Remain (ILR) that include a range of immigration changes and measures. Many migrants in my position, including me, are apprehensive that these measures, if enacted in their present form, will cause innumerable hardships and unnecessary complications for many skilled and highly skilled migrants (migrants) like us who are already resident in the UK.  

On the 23 November 2010, the Home Secretary set out the Government’s intention to restrict settlement and end the link between temporary migration for work or study and staying in the UK permanently. As a first step towards achieving these objectives, Home Office (HO) published a PBS Statement of intent that states that there will be some preliminary tightening of the settlement rules from April 2011 which will affect those submitting applications for settlement on or after 6 April. The changes effective from April 2011 will include: 
1) A new income requirement for Tier 1 (General), Tier 2 (General) and Work Permit holders applying for settlement and 
2) All migrants (except refugees) will need to be free of unspent convictions when applying for settlement. Those who are not, and have no other legitimate basis of stay here, will be expected to leave the UK.


In addition, it has been stated that Government will consult later in the year on further settlement reforms:

"We will consult later in the year on further settlement reforms. However, those making applications for leave to enter or who are already in the UK and apply to switch into an alternative route on or after 6 April 2011 should be aware that the opportunity to apply for settlement and the requirements for applicants may change. Applicants will need to meet the rules in place at the time of their application for settlement." 

Following the publication of the statement of intent and subsequent Statement of Changes in Immigration Rules (HC 863), I am deeply concerned regarding these changes and have a greater fear regarding our future. I have been discussing this matter at HSMP Forum, a non-profit organization which supports and campaigns for skilled migrants like me and provides an online platform for migrants to communicate on various issues. Tier 1/HSMP and Tier 2 migrants include wide range of skilled professionals like doctors, lawyers, academic researchers and financial specialists. We left successful careers at our countries of origin with an intention to make UK our main home and contributed for years to UK's economy. One of the basic reasons for choosing UK is its concern and fairness towards its citizens and migrants alike and the ability to reward hard work and commitment. Many migrants are also drawn towards UK for its tolerance for various cultures allowing various races to harmoniously co-exist in the society.

Some critical issues with the Statement of Changes in Immigration Rules (HC 863):

Retrospectivity of Settlement Rules for Tier 1 and Highly Skilled Migrant Programme (HSMP) Migrants: Tier 1 and HSMP guidance notes clearly stated that highly skilled migrants (Tier 1) must spend a certain period of time i.e. four or five years in the UK and be economically active in order to qualify for settlement (ILR). In addition, in HSMP guidance notes (before and after Nov. 2006) applicants have been required to provide a written undertaking that they intend to make the UK their main home. Needless to say, the combination of main home requirement and clear criteria for settlement created a reasonable and legitimate expectation that if an immigrant meets the above requirements, they will be eligible for ILR. A new income requirement for Tier 1 (General) visa holders applying for settlement is retrospective for existing migrants. Tier 1 migrants are required to meet relatively high earnings standards in order to extend their visa. Due to challenging economic environment, many migrants have had to accept salary cuts in order to keep their jobs. There are situations where migrants have been working continuously for four and a half years, doing highly skilled work however made redundant a few months before their eligibility for ILR. These migrants invested in the UK, sold their assets in their country of origin however due to retrospective changes won't be eligible for ILR. New salary requirement for settlement would cause significant hardship to existing migrants, who have planned their lives around the current immigration rules and who have a reasonable expectation of attaining settlement once they fulfill the residency criteria while remaining economically active. Due to these changes some of the migrants would be forced to leave the country.

The Statement of Changes in Immigration rules (16/03/2011) states that "The applicant must not have one or more unspent convictions within the meaning of Rehabilitation of Offenders Act 1974". It should be noticed that unspent criminal convictions include traffic offences. Hence migrant who has been convicted of driving offence would be deprived from ILR for another 5 years. Needless to say this change is retrospective and unfair.
New settlement requirements highlight the changing nature of immigration rules and make migrants wonder regarding the reliability of immigration policy. Successful immigration system needs to invoke trust for the applicants to have confidence in the system. For this to happen the rules must be clear right from the beginning and no retrospective change should be applied on existing migrants.  

In the past, Mr Damian Green and Mr Nick Clegg have consistently opposed the retrospective elements of the changes to the rules affecting migrants. We are, therefore, surprised that they are implementing these retrospective changes now. 
On 14th July 2009 Mr Damian Green stated: 

"The Government's previous decision to change the rules so that highly skilled migrants who are already here and who want to stay are now disqualified from doing so is both unfair and wrong-headed. It is unfair because those people have made a commitment to this country but are having that flung back in their faces, and it is wrong-headed because it sends a signal to highly skilled people around the world that Britain is an unreliable place." (House of Commons debates, 14th July 2009)

I understand that the government decided to set an ambitious target to reduce the number of immigrants to tens of thousands. However I believe, the government will honour its part of the original agreement with migrants in accordance with British principles of fairness and justice. 

Retrospectivity of Settlement Rules for Tier 2 (General) and Work Permit Migrants:  Currently, Tier 2 and Work Permit Holders can qualify for indefinite leave to remain when they have completed a residency period and will continue to be employed by their immigration sponsor.   It is fair for them to expect that they and their families will qualify for settlement after several years of abiding by the rules of this category.  From the 6th of April, this group of migrants must now meet an income requirement assigned to their particular job title by the Codes of Practice for sponsored skilled workers to qualify for indefinite leave to remain. This change is retrospective because these Codes of Practice did not exist when many Work Permit holders entered their category leading to settlement.  It further creates problems because in some cases, their salaries, which were stated in their work permits and approved by the government, are lower than the current rate defined by the Codes of Practice.  These migrants and their dependants will be forced to leave the UK if their employers cannot match the required income, and this is a large demand given the current economic climate.    

Further confusion and uncertainty arise because not all job titles are listed in the Codes of Practice, and not all jobs are paid at the same rate by all companies.  In addition, the prescribed incomes are changed with every update.  Thus, current Work Permit and Tier 2 migrants have no assurance that, even though they may meet the salary requirement now, their income will still be sufficient when they plan to apply for settlement.  

Breach of European Convention of Human Rights: The above new salary requirements in our opinion breach Article 8 of the European Convention of Human Rights, which protects the right to a family and private life. This breach is obvious due to the hardships and uncertainty forced upon migrants and their families by the new salary requirements. For example, when the government extended the qualifying period for settlement from four to five years in April 2006, this caused undue hardships which were acknowledged by the Joint Committee on Human Rights and by HSMP Forum’s two High Court judicial review decisions (page 18, Joint Committee on Human Rights Report, HSMP Changes, August 2007; Paragraphs 75 to 79, HSMP Forum (UK) Limited v. Secretary of State for the Home Department (SSHD) of 6 April 2009).

Tier 2 Intra Company Transfer changes: Applicants will need to earn more than £40,000 to be granted leave for up to three years. However they will not be able to extend their stay beyond five years and will not be able to re-apply to return to the UK or switch to Tier 2 General route. Those who are coming on intra-company transfer visas since April 2010 are not allowed to apply for settlement thereby paving way for exploitation of migrants, for e.g. they would not be able to change jobs for career growth or start a business.

PSW visa holders: After public consultation, the Home Office has officially announced that Post Study Work route, which allows international (non-EU) graduates to work in the UK for 2 years after their degree courses, will be closed from April 2012. Many students have decided to choose their destination of studies based on promises regarding PSW visa. 

We are also concerned about the fact that Tier 1(Post-Study Work) visa holders will not be able to switch to Tier 1 (General) category. Tier 1 (Post-Study Work) category was created in order to retain the UK’s best international graduates and to make UK university education more attractive to international students.  In the past, Tier 1(PSW) migrants have been allowed to apply for the Tier 1(General) category at the end of their visa. However, due to the closure of these categories effective April 2011, current Tier 1(PSW) visa holders and prospective applicants are put at a significant disadvantage, this limits their options to continue to work in the UK and probably would be forced to find Tier 2 sponsors within a short period of time. Some Tier 1 (Post-Study Work) visa holders work as self-employed and hence don't have a sponsor.

Increased Immigration fees: On Feb 28, Minister Damian Green proposed to increase immigration and nationality application fees for all those applying to study, visit, work or stay in the UK after April. The proposed fees would increase by more than twice for Tier 1 dependant visas and by around 20% for main Tier 1 applicants. Tier 2 visa fees would increase significantly as well. These fees are well above the units' costs, could not be justified and are unreasonable. In addition, many migrants need to pay substantial fees to solicitors due to changing nature of immigration laws and increasing demand for legal advice.  Therefore, the increase in application fees coupled with other changes in immigration laws cause a significant financial burden to migrants.

There is no doubt that recent changes would have adverse affect on existing migrants and will cause innumerable hardships for many skilled and highly skilled migrants who are already resident in UK. Tier 1 and Tier 2 migrants contribute to the economy and have made sacrifices to relocate to the UK. 
We understand that politicians and economists must meet their challenging objectives. However sometimes politicians forget that the 'tools' that help them to achieve their objectives are peoples' lives and it could cause a tragedy for families.  Although we respect the government’s right to reduce immigration from outside of Europe, we must point out that they also have a responsibility to protect the welfare of individuals whom they have already accepted into the United Kingdom.  Immigration restrictions can be made, but not at the expense of the human rights of migrants.    

There should be clear transitional provisions that provide protection to current migrants on the basis of what is fair and reasonable, and at a minimum should take account any statements that have applied to them set out in letters or policies as to their being able to apply for indefinite leave to remain in the future.

It is important for the future of my family and many other people in a similar situation that you pursue and debate these changes in the Parliament and convey your disagreement to applying such changes to those migrants already resident in Britain. My family, friends and I would eagerly wait to see for the action, you would take in the parliament. I would also request you to get in touch with the not-for-profit immigrant support organisation the HSMP Forum at info@hsmpforum.org / www.hsmpforum.org to confirm your support and to further liaise with them in the cause of many affected people like me.  

Thanking you

Yours truly,

Your name
