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g - 1. Details of Appellant.and Nature of Appeal.. o .
';I' . ’L
. . The appellant 1S a eltlzen ef Indla and hlS date rllf blrth 1S 5% January He entered the
| | United Kingdom in August 2006 on thé basis of- penmssmn granted under the Hi ghly
e ‘Skilled Migrant Worker Programme (HSMP) with authority to remain until December .

-"-:-'

- 2006 That entry clearance had been granted 1n December 2005 but the appellant had
been unable to travel until August 2006 because of famﬂy circumstances.: In Nevember
2006 he applied for an extensmn of his leave under the HSMP Unknown tothe . ..

appeliant there had been a ehange in-the terms of the scheme. The appellant S appllcatlon
for extension was refused and he appeals agamst that refusal
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2. Reasons fer Refusa_l | N
3. .o ! ' 1 "

2.1 The reasons gwen are set out n letters from the respondent dated 19 December
2006 and 30™ March 2007. Therespondent said that the previous provmlens relating to

- HSMP had been removed on g November 2006 and replaced by revised provisions
taking effeet on 5" December 2006 The appellant s application had been considered

- i < s~against ‘the new provisions, The seheme requlred an appl1cant to meet a cntena relating .
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e points. A person in the citcumstances of tHe appellant was likely to fail undet the new”

to points and to be successful an applicant had to achieve a minimum of 75 points. In the
view of the respondent the appellant did not do so and his application was refused. In the
letter dated 197 December 2006 the appellant was invited to consider an altemative basis

to remain under, for example, the Work Permits Scheme. |

et apar

2.2 The appellant did not wish to make application under the Work Permits Scheme.
His current employér did not support work permit applications. The appellant made
further representations to support his application under HSMP. Those further
representations were refused in the letter dated 30" March 2007.

3. The Appeal Hearing

3.1  The appellant attended the hearing and gave evidence and I received submissions
on his behalf. There was no attendance on behalf of the respondent. I was satisfied that
notice of the hearing showing the time, date and place had been sent to the respondent. I
had been given no reason for the non-attendance of the representative. I decided to
proceed in the absence of the respondent.

3.2  On behalf of the appellant Ms. Phelan replied upon her written submissions. The
appellant had entered the United Kingdom on a completely lawful basis under the HSMP,
The United Kingdom government decided to change the basis of the HSMP. It did so
without consultation or warning. The old rules (being the rules under which the appellant
had entered) were removed on 8" November 2006. New rules were introduced on 5t
December 2006. Those new rules carried a requirement that a person should show, by

his previous earnings experience in the U.K., the achievement of a certain number of

points scheme because of their limited period of employment in the United Kingdom. He,
would not have had time to establish sufficient earnings history. The appellant did not
dispute that the respondent had the right to change the immigration rules from time to
time. But the way in which the rules were changed should be done on a fair basis. In the
circumstances of the appellant’s case the rules should have made some kind of
transitional proviston. The manner 1n which the respondent had operated amounted to
conspicuous administrative unfairess or breach of the appellant’s legitimate expectation.
In addition the refusal decision amounted to a breach of the appellant’s article 8 right to
respect for his private life. He had established a private life in the United Kingdom. He
had undertaken significant cost in travelling to the United Kingdom. He had re-ordered
his life by becoming separated from his wife and mother. He had acted upon clear
statements made by the respondent in written matenal relating to the old HSMP that there
would be a natural progression under the old scheme towards indefinite leave to remain. L

4, The Law

It 1s for the appellant to show on the balance of probabilities that the refusal decision

appealed against was not in accordance with law and/or the decision amounits to a breach.
of his human nights.
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'Evaluation of Issues and Findiﬁgs of Fact
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51 1 have accepted the appellant 8 evrdence as entirely credible and reltable There
are no unreliable or inconsistent features w1thm that evidence. He is 30 years of age. He

"'ﬂ:@ls married and his wife remains|living in India and she lives with the appellant’s mother.
“The appellant is.from Gu]arat and graduated i 1999 with a Bachelor’s Degree in

Commerce He ebtamed a Master s Degree in'Computer Applications in 2002.

Subsequently he Was appctnted principal lécturer in information technclogy at Gujarat
: UIllVEI‘Slty . s -g,..}ér JJ_ - - | .‘:1-\ S -- T, E ' -
5 . - o 3 i o " : wod 1 I -
¢ P2 5.2 The appellant lived 1n Indla with his wife and' mother. They had r no other family. "

“ The appellant’s wife is a lecturer 1n mathematics and science at a hrgh school. The.
appellant s mother is a school teacher of languages. In December 2005 the appellant
made a succéssful application under the HSMP. Butbefore he could travel his mother- |
was taken seriously ill and his: departure was delayed until August 2006. Entry clearance
had been granted until only December 2006. Thus, in the crrcumstances of the case, the
appellant had, effectively, only three months of permitted employment i in'the United

r
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K K.mgdcrn That became very relevant in the crrcumstances of his appllcancn for an $N * |
extension. - ro os T oo s .

d E % | 13 S d i .

5.3  As part of the arrangernents of leaving Indra the appellant arranged for the family . |

farm to be sold. He and an uncle had prevrcusly shared respcnsrbllrty fcr;the farm.
54  Within the appellant’s. bundle are extracits frem the: respendent s mstructions 1n

| ...respect of the old HSMP TAt 18, 1 1s.2'If your applrcatren is.successful you will be. given )
permrssmn to enter the United Km gdom for apériod of twélve' months. In the last month”
before the end of that period you 'will be able to apply for further permission to stay as a
Htghly Skilled Migrant. You sheuld apply directly to Work Permits (UK) in Cannock, -

o

. using the ferm FLR(IED) avarlable from the IND website. You will be asked to provrde %
evrdence of your economic actwrty during your perrcd of stay in the U.K. and evrdence .
F of your persenal earmngs durrng the period, 1f yeu are employed. If you are self- . | i
~,

employed a business plan and emdence that you 'have established a business bank °
account, which has been active, wrll suffice.” If you have been active 1n. empleyment ands*
self-emplcyment then you sheuld submit evidence of both. You will also need to declare ,
that you-and your family have net had access to publtc funds and have not recewed a-
criminal conviction.” If your applrcatlon 1S appreved you erl normally be grven u
permission to remain {or a further three-year period. Further details on the applrcatren
-precess for an extension of stay after one- year \a‘f"rll be prcwded to successflul applrcants T
' "’.i“ . i v . \ § oG . AU

At 24, 10 was commeént “It 1s important ta note that once you have entered under R
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the Programme you are in a category that has an avenue to settlement. These who have .

already entered under HSMP,wrll
years qualifying reaidence,regard
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less of these revisions to HSMP.

be allowed te stay and.apply for settlernent after four

At 26 5 was comment on how long a person could stay in the United Kingdom as
a Skilled Migrant. “You will initially be gwen twelve months stay. If yeu want to
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remain in the U.K. under the HSMP, you should apply for an extension of your stay in

the last month before the expiry of your permission to stay in the United Kingdom. For
further information, please see “Extension of stay in the United Kingdom” section. You

will be able to amalgamate leave in other categories that lead to settlement for example,
please see “Extension of stay in the United Kingdom” section. Towards the end of that ... »

IH-‘._

period you can apply to remain in the same capacity for a fuI'thE period.of up to three
years.

5.7 At 26.6 is comment about what a migrant would have to demonstrate in order to
stay after the first twelve months. *“You will need to show that you are lawfully
economically active or, if you are not, that you have taken all reasonable steps to become
" lawfully economically active (e.g. evidence of several job application forms or a business
plan). Applications are made to Work Permits (U.K.) in Cannock, using a form FLR
(IED) together with supporting HSMP evidence. The evidence that you will be required

to provide is covered in the section “Extension of stay in the United Kingdom™ in this
guidance” .

5.8 Within paragraph 9 of the guidance was comment on other evidence that would
be required in considering an application. “That you are willing and able to make the

United Kingdom your main home. We will ask you to provide a written undertaking to
that effect. You will be expected to make the U.K. your country of habitual residence”.

5.9  The old scheme was removed on 8" November 2006. So far as I am aware that

was done without consultation. The new rule was implemented from 5™ December 2006.

| _ The new rules are now contained at paragraph 135D of the Immigration Rules. That
;"”_"""ﬁara graph refers to appendix 4 of those:Riiles which sets out a points Scoting schenie and’

part of that scheme is a requirement that an applicant for extension must demonstrate a
minimum previous earning level.

5.10 Ms. Phelan has relied upon, in the main, the cases of Rashid [2005] EWCA Civ
744 and Nadarajah [2005] EWCA Civ 1363 both betore the Court of Appeal. From
Rashid I have taken particular note of paragraph 45 where there 1s reference to the book
by Professor Craig “Administrative Law” where he identifies four circumstances in
which problems of legitimate expectation can arise; “(i1) where a general policy choice
which an individual has relied on has been replaced by a different policy choice; (1)
where a general policy choice has been departed from in the circumstances of a particular
case; (111) where an individual representation has been relied on by a person, which the
administration seeks to resile from in the light of a shift in general policy; and (iv) where
an individualised representation has been relied on, and the administration then changes
its mind and makes a decision that is inconsistent with the original representation”. In
paragraph 46 is a reference to the earlier Court of Appeal case of Bibi v Newham LBC
“In all legitimate expectation cases, whether substantive or procedural, three practical .
questions arise. The first question is to what has the public authority, whether by practice
or promise, committed itself; the second is whether the authority has acted or proposes to
act unlawfully in relation to its commitment; the third is what the court should do”. Then
at paragraph 48 is the comment “It 1s 1n the second question where the real difficulty lies.
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As was made clearinR v North and East Devon Health Authority, ex parte Ceughlm
[2001] QB 213 at [57], where the court considers that a lawful promise or practice has
given rise to a substantive legmmate expectation, the court will in a proper case decide
whether “to frustrate the expectation is so.unfair that to take a new and different course

e _;f . f‘“"ﬁ m_l_l_arnount to an abuse of powler It 1s for the courts to decide whether the frustration

R of an mdmdual’s expeetatren i so unfair as to be a misuse of the authority’s power. In

performing this exercise, the cehrt 1s not confined to a cenmderatren of the rationality of
the dectsion which 1s under cha lenge S _— -

. i - I
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5.11 There 1S further helpful comment in paragraph 49. “....the facts of the case, -
viewed always in their statutery:context will steer the court te a MOTe Or leas intrusive
quality of review. In some cases, a change of tack by public authority, though unfair o
from the applicant’s stance, ma)l involve questions of general policy affecting the public

at large; in such cases the ]udges may not be in a position to adjudicate save at most on a
bare Wednesbury bams ‘without themselves donning the garb of policy-maker, which

they cannot wear”. In other caslf:s where, for example, there are no w1de-rang1ng pelley
issues, the court may be able to :l-lpply a more mtruswe form of review to the decision.*

The more the decision which is ehallenged lies ; in the field of pure pohcy, partreularly in

relation to issues. which the court is ill- equlpped to judge, the less likely 1t 1S that true
abuse of power will be found N l ¢

e
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5.12 «The judgmentin Nadarajah also relied upon the earhier Judgement in Bibi. Within"

paragraph 56 of Nadarajah 1s further reference to Professor Craig’s book. “Detrimental

' reliance will normally be requrred in order for the claimant to show that it would be .

_# R J’::"Wunlawful to go back on'a representation. ‘This 1s in accord w1th polrey, sinice 1f the o

| individual'has suffered no hardship there is no reason based on legal certainty to hold the

agency to its representation. It sheuld not, however, be necessary to show any monetary

loss, or anything equivalent therete There 1s the further comment “Where an-agency

seeks to depart from an estabhshed policy in relation to a particular person detrimental

reliance should not be required. Consmtency ofitreatment and equality are at stake in -

such cases, and these values shoulcl be pretected irrespective of whether there has been

any reliance as such”. Then further “But, on any view, if an authority, without even _

considering the fact that 1t 1s in breach ofa promlse which has given rise to a legitimate

expectation that it will be honeured makes a deersren to adopt a course ef aetlon at

variance with that premlse then the authority is rirbusmg its powers”. - LT

l

5.13  Pnor to leaving India the 1appellarrt lived wrth his wife and mother ; in a famlly

home some 10 kilometres away frem the family'farm. The appellant’s evidence, which 1

accept, is that the farm was sold at about 11 lakhs and, because of mﬂanen, would now

be worth about 20 lakhs. In my view the appellant has been candid in giving his

evidence. He accepts that if he were to return to Indla he would not be destitute. He has

- good qualifications and experlenee Hehasa suppertwe family and accommodation.
But nevertheless he would be rerurmng to, initial, unemployment. He could not expect to
walk back into a job having the srarus of principal lecturer that he previously enjoyed. .

The phrase of Ms.Phelan was that he would “have to start again” which I largely agree
e WIth. 5 -
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514 My assessment of what was on offer from the respondent to the appellant in the |
terms of the HSMP was that if the appellant initially qualified (which clearly he did) then,-
thereafter, he was on a fairly clear route to indefinite leave to remain provided he fulfilled]| o

fairly minimal requirements. See for example 24.10 “Those who have (already) entered gpum ="
under HSMP will be allowed to stay and apply for settlement aﬂer four_,years qualifying

residence regardless of these revisions to HSMP”. For an extension after the first twelve

months an applicant merely had to demonstrate, as a minimum, “that you have taken all

reasonable steps to become lawfully economically active (e.g. evidence of several job

application forms or a business plan)”. Thus it was not even necessary for an apphcant to
be in work to obtain an extension.

5.15 Upon arrival in the United Kingdom the appellant obtained employment with
ICICI Bank UK Limited as an operation agent. The nature of the employer’s business is
banking. His net pay is about £1,200 a month. That is a modest level of pay for someone
with the appellant’s qualifications. But his evidence has been that he was taken on
without any assurance of permanency until his status had become more established under|
HSMP. The appellant took the view, given the assurances in the HSMP literature, that he
could successfully progress through the scheme and thus obtain more secure |
employment. His employer had indicated that once he had become more secure his
salary would increase. Thus on the strength of the HSMP hiterature the appellant, in my

view understandably, has taken on short-term salary loss in the expectation of longer-
term gain.

5.16 It 1s relevant to note that the n new HSMP rules seem to pay no recognition to

-, e | -k

;ﬂ‘*ﬂw ’ — e

Someonie such as the appellant who, because he arrived in the U.K. very shortly beforea”. -

change to the rules, was unable to achieve a sufficient earnings level so as to be quahﬁedl'
under the new rules for an extension of stay. - |

5.17 Itake into account paragraph 49 in Rashid. In my view this is an area of
executive activity where there are no wide-ranging policy issues. Therefore there may
properly be an more intrusive form of review of the decision. Looking back at paragraph
45 of Rashid I am satisfied that this is in category (i) where a general policy choice which
an individual has relied on has been replaced by a different policy choice. There was a
practice set out under old HSMP. Iam satisfied, having regard to the clear language in ,
the literature, that somneone such as the appellant had a substantive legitimate expectation
that provided he continued in acceptable employment he would remain on track towards-
indetfinite leave to remain. I find that the introduction of the new HSMP without any
recognition of the circumstances of persons such as the appellant did in fact frustrate that
expectation in a way so unfair as to be an abuse of power. Thus the decision to refuse
variation of leave was not in accordance with law and on that basis this appeal succeeds.”
That may mean that the respondent should look again at the circumstances.

|
5.18  This appeal is also put on hiunan rights grounds. I am satisfied that the appeliant

has established private life in the United Kingdom. He gave an undertaking that he

would reside in the United Kingdom on a long-term basis. He gave up much to be here.
‘ |
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The article 8 pomt should be approached on the basis of the steps set out 1n the case of

Razgar v SSHD [2004] UKHL 27 and the more recent gutdance from Huang v SSHD
[2007]UI{HL11 coo S . B

't

?f’-v*a-ﬁﬁ 19 : Razgar 1dent1ﬁed the following five steps: - . T ;

._.l

"E' . ‘;;‘(:1) = Will the proposed removal be an interference by a public authorlty with
| the exercise of the apphcant s right to Tespect for hlS pnvate or family

7 hfe'? R A Lo i . A .!. ny
. + | i .i‘ ) ,- 4 . - - * ) J* ‘
(2)  "If so, will such interference have consequences of such grawty as i
. potentially to engage the operatlen of Artlele 87. | i g ‘

L.

- - : .
(3) If s0, is such interference in accordance With the law?

BCH _ : 5
b 'rJ E ey e.‘f ' H’

(4)  Ifso,.is such 1nterferenee necessary in a democratlc society in the 1nterests J
», . -~of national seeunty, public safety or the economic well- bemg of the

. country, for the plreventlon of disorder or crime, for the protectlon of +

.health or morals, 'or. for:the pretectlen of the nghts and freedoms of others? -

' L.
I ¢ , -

5

. N
(3) If so, 1s such interference praportmnate to the legitimate pubhe end sought

to be achieved? Yo , _‘ Lo
L T . ) -

.

'5.20 Inparagraph 16 of Huang 1s the eommeht The authenty 'will wish to consider -

B -

hc youem o .. . .and weigh all that tells in favour|of the reﬁ1§_aluc_1f }eave which 1s challenged Wlt._]l. . I
ST T T T Particular referénce o justification under ATticie 8(2). There will, in almost any case, be
: . certain general considerations tolbear in mind: the general administrative desirability of
'H . applying known rules if a system of 1mn11grat10n control is to be workable, predictable,
" consistent and fair as between or|1e appheant and another; the damage to good

| administration and effective eentrel if a system is perceived by appheants|1nternat10na11y
] to be unduly porous unpredlctable or perfunctory; the need to discourage non-natlonals
admitted to the country temporarily from believing that they can commit senous crimes

and yet be allowed to remain, thel, need to dlscoﬁrage fraud, deception and dehherate S

breaches of the law; and so on” y 13 | |
- * l . . C e e
5.21 At paragraph 20 of the _]udgment is reference to the questmns ef preportlenahty in
the context of family life. In myl|view the pnnmple applies equally when makmg a .
judgment on private life. “...thejultimate questlon for the appellate imm gratlon

authority is whether the refusal of leave to enteror’ remain, 1n circumstances where the.  * .
life of the famlly cannot reasonably be expected to be enjoyed elsewhere, tak:lng full %
account of all considerations welghlng in favour of the refusal, prejudices the family life
of the applicant in 2 manner sufﬁmently serious .to amount to a breach of the fundamental

* right protected by Article 8. If the answer to this question is affirmative, the refusal is
unlawful and the authortty must | so decide. It is not necessary that the appellate

¢ immigration authority, directing itself along the lines 1nd1eated in this opinion, need ask
o _4in addition whether the case mects a test of exceptlenahty -
E-Mt-‘!ﬁhrﬁ;ﬁ . _ .;1
: |
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5.22 I am satisfied that the refusal to vary the leave to enter amounts to an interference

in the appellant’s private life. That interference will have consequences of such gravity

so as to engage Article 8. It would require the appellant to return to India and nullify the 4

very elaborate and costly actions he took in leaving his family and career to come to the. j =~
United Kingdom. The refusal of variation was in accordance with the law.as 1t stood as

from 5" December 2006. It is necessary for the economic well-being of the country and

for the prevention of disorder or crime to have proper regulation of immigration. But, in

the circumstances of this particular case, was the decision proportionate?

5.23 1take into account the clear expectation denved from the old HSMP Scheme. 1
also take into account that the respondent appeared to give no consideration to persons
such as the appellant who had entered in good faith under the old scheme but, because of
the timing of their entry, would not be able to succeed under the new scheme. I mention
in passing that I accept entirely the appellant’s reason for his delayed entry to the United
Kingdom following the grant of leave. His mother was seriously ill. But in any event
that point may be academic because whilst the new scheme has a requirement of previous
employment in the United Kingdom the old scheme did not. I am satisfied that, for this

particular appellant, the decision to refuse vanation of leave was not proportionate and
amounted to a breach of his Article 8 Right.

0. Decision

6.1  This appeal m respect of the Immigration Rules is allowed.

6.2~ This appeal on human rights grounds is allowed.

- b=
- » - ] —-\-__h- e R -—

Signed 28" May 2007

J. McMahon
Immigration Judge’
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